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“petite conciliation”, survived until 1976. With the coming into force of the “code de 
procédure civile”, this conciliation hearing also lost its obligatory character and rapidly lost its 
importance in practice.9 
Today, the French plaintiff has the option of requesting a pre-litigation conciliation hearing 
or contentious adjudication proceedings.10 
 
The Swiss justice of the peace and the Italian guidice di pace can also be traced back to 
French influence. 
The civil procedure in all Swiss cantons knows the justice of the peace or the municipal 
judge, who is sometimes even a non-lawyer. In some cantons, the president of the court 
assumes the function of the justice of the peace.11 
An important difference from the situation in Germany lies in the fact that the Swiss justice 
of the peace can already rely on a long tradition and is directly elected by the people. Its 
democratic legitimacy, together with the manageability of comparatively small districts of 
jurisdiction, ensures a high level of acceptance among the population.12 
 
The Netherlands is considered “classic law avoiders”. 
In relation to population size, the Netherlands has only 1/3 of Germany’s litigation volume 
and therefore gets by with significantly fewer judges and lawyers. The explanations for this 
are manifold, starting with the calculation of lawyers’ fees based on hourly rates, making 
formal disputes about smaller amounts and matters unattractive for lawyers and parties 
alike. Furthermore, the great success of extrajudicial conciliation institutions (consumer 
associations, trade unions, subsidised public legal aid offices) in the Netherlands is also said 
to be due to the lack of the Dutch legal profession’s monopoly on legal advice.13 
 
The USA can point to a wide range of conciliation procedures. Their success is probably due 
to the special features of US civil procedure law with its comparatively elevated cost risk due 
to the missing reimbursement of legal costs even for the prevailing party, the imponderables 
of a jury trial, etc.14 
 
3. Federal Republic of Germany 
a) 
Within the German Code of Civil Procedure (Zivilprozessordnung, ZPO) under Section 278 
(1), it is regulated that - in all circumstances of the proceedings - the court shall aim at an 
amicable resolution of the legal dispute or of the individual points at issue. 
                                                           
9STADLER, A.: „Außergerichtliche obligatorische Streitschlichtung - Chance oder Illusion?“  in NJW 1998, 2479 
with reference to: On the history of conciliation cf. Martin, Quand le grain ne meurt … - de concilation 
Mélanges Pierre Héraud, p. 47 et seq. - cf. the regulations in Art. 127-131, 12, 58 noveau code de procédurce 
civile (formerly n.c.p.c., now CPC); special regulations can be found, inter alia, in Art. 768; 830-835, 840, 841, 
847; 863; 910, 941, 1074, 1093, 1108 n.c.p.c. 
10STADLER, A.: „Außergerichtliche obligatorische Streitschlichtung - Chance oder Illusion?“  in NJW 1998, 2479 
with reference to: Art. 829 n.c.p.c. 
11STADLER, A.: „Außergerichtliche obligatorische Streitschlichtung - Chance oder Illusion?“ in NJW 1998,2479 
with reference to: Vogel, Grundriss des Zivilprozessrechts, 5. Auflage, Bern, 1997, p. 290 et seq. 
12STADLER, A.: „Außergerichtliche obligatorische Streitschlichtung - Chance oder Illusion?“ in NJW 1998, 2479 
13STADLER, A.: „Außergerichtliche obligatorische Streitschlichtung - Chance oder Illusion?“ in NJW 1998, 2479 
with reference to: Blankenburg in: Gottwald-Strempel, „Streitschlichtung – Rechtsvergleichende Beiträge zur 
außergerichtlichen Streitbeilegung“, 1995, p. 139 
14ibidem 
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The legislation, redesigned by the reform in 2002, emphasises the mandate to the German 
civil courts to act towards an amicable settlement of the conflict existing between the 
parties. It serves the ZPO reform’s objective of avoiding protracted and sprawling litigation 
but must not be seen solely from the perspective of relieving the judiciary. Instead, the 
legislative motive also included the realisation that an amicable resolution of disputes can 
serve legal peace more sustainably than a contentious decision. Hence, consensual conflict 
resolution “is fundamentally preferable to a judicial decision on a dispute, even in a state 
governed by the rule of law”.15 
For this reason, the mandatory conciliation hearing under Section 278 (2) ZPO, newly 
introduced by the 2002 ZPO reform, precedes the oral hearing, i.e. it is not part of the oral 
hearing. The conciliation hearing’s purpose is not exhausted by immediate termination of 
the proceedings by settlement. The objective of avoiding protracted and excessive litigation 
is also served by clarifying in the conciliation hearing whether other forms of amicable 
dispute resolution, such as the involvement of a conciliation judge or an alternative dispute 
resolution procedure, are advisable, or whether restrictions on the subject matter of the 
dispute can be considered by mutual agreement.16 
 
Proceedings that are recognisably the result of a disturbed interpersonal relationship, e.g. of 
kinship, friendship or business nature, are to be particularly suitable for the involvement of a 
conciliation judge. However, a transfer may also be considered if further conflict potential is 
suspected behind the action’s subject matter. If solutions are conceivable, they cannot be 
achieved by taking legal action or if the facts’ reconstruction and legal processing would lead 
to a disproportionate effort. The conciliation judge procedure is also intended to offer the 
opportunity of an expedited and interest-friendly settlement for large-scale and legacy 
proceedings.17 
 
Pursuant to Section 278a ZPO, the court may also propose mediation to the parties as an 
extrajudicial dispute resolution procedure or another suitable alternative procedure, such as 
arbitration. 
 

In any case, the conciliation hearing is imperative in all first-instance proceedings with oral 
hearings. It is mandatory, i.e. it is not at the court’s or the parties’ discretion. Nonetheless, 
there is full judicial independence; procedural errors are either impossible to correct or 
difficult to establish. Motions by the parties to hold or not to hold the hearing are irrelevant. 
 
Nevertheless, further efforts to reach an agreement can be useful even if the conciliation 
hearing is unsuccessful, such as submitting a written settlement proposal or involving a 
conciliation judge or proposing an extrajudicial conciliation or scheduling a further 
conciliation hearing prior to the oral hearing. From the court’s point of view, the chance of 
reaching an agreement must always be regarded as good cause required for this. In this 
context, in the court’s view, the chance of reaching an agreement must always be present as 
good cause, required in order to continue the aforementioned conciliation efforts. 
 
                                                           
15GREGER, R. in: Zöller, ZPO, 33. Auflage, § 278 Rn. 1 with reference to Bundesverfassungsgericht in NJW-RR 
2007, 1073 
16ZÖLLER, R., ZPO, 33. Auflage, § 278 Rn.7 
17GREGER, R. in: MDR, 2014, 995 
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b) 
Furthermore, the mandatory conciliation procedure according to Section 15a of the 
Introductory Act for the Code of Civil Procedure (Gesetz, betreffend die Einführung der 
Zivilprozessordnung, EGZPO) is of importance in German civil law practice. 
 
Section 15a EGZPO, in force since 2000 and introduced by the Act on the Promotion of 
Extrajudicial Settlement of Disputes (Gesetz zur Förderung der außergerichtlichen 
Streitbeilegung) dated 15/12/1999, provides that in certain cases a law enacted by the Land 
may order the implementation of a mandatory conciliation procedure as a special 
precondition for the admissibility of the action. The purpose of the regulation is, on the one 
hand, to relieve the courts of disputes of minor importance and, on the other hand, to 
promote consensual dispute resolution aimed at establishing lasting peace under the law. 
Admittedly, the obligation, i.e. the duty to initiate settlement procedures first, makes access 
to the courts more difficult. In the view of the German Federal Constitutional Court 
(Bundesverfassungsgericht, BVerfG), however, the ordering of a mandatory conciliation 
procedure is an appropriate means of achieving the objectives pursued by the lawmaker, so 
that Section 15a EGZPO and the implementing legislation under Land law do not violate the 
right to have recourse to the courts under Article 2 (1) in conjunction with Article 20 (3) 
GG.18 
However, this only applies to proprietary disputes before the local court [Amtsgericht] 
concerning claims where the monetary or pecuniary value of the matter in dispute does not 
exceed the sum of €750.00. Furthermore, using the opportunity to introduce the mandatory 
conciliation procedure, the Länder may prescribe this for disputes under neighbour law, 
disputes of defamation as well as claims under the General Equal Treatment Act 
(Allgemeines Gleichbehandlungsgesetz, AGG), colloquially also known as the Anti-
Discrimination Act. 
 
c) 
Reasons why this is limited to an amount of €750.00, a so-called trivial amount, are not 
readily found and are also not evident: 
In 2007, the Federal Constitutional Court clearly stated that the obligatory out-of-court 
conciliation procedure does not violate the general right to have recourse to the courts; 
even in the case of recognisable futility, a rule on dispensability is not required under 
constitutional law.19 
The decision itself merely points out that mandatory conciliation of disputes is limited to 
cases of “rather minor economic importance”; this would in no way block access to the state 
courts but merely make it more difficult. Although a failure of the settlement attempt would 
lead to delays and higher costs, the possible impairment is offset by sufficient advantages for 
those seeking justice. For example, in the event of success, extrajudicial dispute resolution 
should result in no recourse to the state courts, making dispute resolution more cost-
effective for the parties concerned and, in many cases, faster than litigation in court. In a 
state governed by the rule of law, it is generally preferable to resolve an initially contentious 

                                                           
18STÖBER, M.: „Das obligatorische Schlichtungsverfahren nach § 15a EGZPO“ in JA 2014, 607 
19GRUBER, S. in: Münchener Kommentar zur ZPO, 5. Auflage, 2017, EGZPO § 15a 
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problem through an amicable solution - a fact the Federal Constitutional Court has also 
repeatedly made clear.20 
 
In France, for example, obligatory conciliation under the new French law is applicable in a 
range of amounts in dispute of up to € 4,000.00. Although the amount in dispute is 
considerably higher than the figure of €750.00 in the Federal Republic of Germany, the 
€4,000.00 requirement gives rise to criticism: it particularly concerns the amount in dispute 
with regard to the definition as a petty case. So far, the French civil proceedings legislator 
has probably used the amount of € 4,000.00 for the delimitation of jurisdiction, as well as for 
access to the appellate instance (in Germany, the local court [Amtsgericht] has jurisdiction 
up to an amount in dispute of € 5,000.00; the regional court [Landgericht] has jurisdiction for 
amounts in dispute of € 5,000.00 or above).21 The critics in France consider - correctly - that 
this amount is (still) too low. 
 
4. Status quo + Possible Solutions 

Due to the previous procedures of mandatory conciliation before a conciliation body 
pursuant to section 15a EGZPO, which are limited to amounts in dispute of up to € 750.00, as 
a procedural prerequisite for intended legal action, the obligatory conciliation procedure 
cannot be of any relevance in disputes under building law and, in particular, in disputes 
under building law involving the public sector. 
In this respect, a mandatory conciliation clause within the construction contracts to be 
concluded is highly recommended. 
 
Because: 
In construction matters, with their typically relatively high amounts in dispute, it used to be 
one of the advantages of state jurisdiction that judicial decisions could be reviewed to a 
greater or lesser extent, meaning that there were regularly three instances available, the 
initial instance and two instances of review. 
At least one reviewing court, the 7th Civil Senate of the Federal Court of Justice 
(Bundesgerichtshof, BGH), was (and still is) specialised in private building law; in many cases, 
there were even two reviewing instances. In private building law, the court’s specialisation is 
far more important than in most other specialist fields of civil law. 
No other subject area plays such a minor role in legal training and in the legal professional 
discourse. In practice, this means that young judges, who typically have to judge in the first 
instance, are far less well prepared for private building law in the Federal Republic of 
Germany than for other specialist disciplines. In recent decades, an increasingly drastic 
restriction of legal protection can therefore be observed. The stages of appeal are 
shortened, legal remedies are restricted, with fatal consequences, especially for the parties 
involved in a construction contract. The opportunity for review, and thus the correction of 
errors and defects, is increasingly limited. Therefore, the frequency of errors must rise due 

                                                           
20Bundesverfassungsgericht, Beschluss v. 14/02/2007 Az. 1 BvR 1351/01 in NJW-RR 2007, 1073,retrievable at: 
https://beck-online.beck.de, accessed 05/03/2021 
21ZWICKEL, M.: „Die Einführung der obligatorischen Schlichtung in Frankreich“, in ZEuP 2018, 416 
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to its inherent systemic nature; due to the situation described above, this tendency is 
exceptionally pronounced in private building law.22 
 
Furthermore, construction litigation, starting with the procedure of taking evidence and 
ending with a decision in the contested proceedings in the 2nd or 3rd instance, may well last 
for several years and, in addition, cause considerable total costs in and out of court, as well 
as the highest interest damages (currently 9 percentage points above the base interest rate 
per annum).23 
 
Similarly, the inevitable involvement of court experts in more complex cases - often resulting 
in private expert assistance in the proceedings on the parties’ side - contributes to an overall 
massive expenditure of time and costs.24 
 
The need to relieve the state courts on the one hand, and the fundamental desire for 
simpler, more flexible, informal, confidential and consensus-oriented dispute resolution on 
the other, have resulted in the development and increasing use of Alternative Dispute 
Resolution (ADR) methods. Initially, they require interested parties to enter into an 
appropriate agreement on the out-of-court handling of their contested case. The 
extrajudicial alternatives have, meanwhile, become common practice and may also be 
considered particularly in cases in disputes with public authorities.25 
 
Although conciliation clauses in construction contracts have an inherent tendency to 
disadvantage because they, on the one hand, delay access to the courts and, on the other 
hand, a conciliation award, questionable in terms of content, has a strong de facto binding 
effect due to the conciliator’s authority, obligatory conciliation regularly appears to make 
sense. Mandatory conciliation relies to a lesser extent than compulsory mediation on the 
voluntary cooperation of the parties involved.26 
 
In 2004, in the Federal Republic of Germany, the Working Group on Construction and Real 
Estate Law (ARGE Baurecht) within the German Bar Association (Deutscher Anwaltverein, 
DAV) developed Conciliation and Arbitration Rules for Disputes in the Construction Industry 
(Schlichtungs- und Schiedsordnung Bau, SOBau). Dispute resolution under SOBau has proven 
its worth. On the one hand, the average duration of proceedings is considerably less than 
that of state courts; on the other hand, the arbitral tribunal members, if carefully selected by 
the parties, are usually experienced professionals who are exceptionally competent in the 
field of private building law. Furthermore, arbitration proceedings are not public, which is 
often conducive to an amicable settlement.27 

                                                           
22QUACK, F.: „Warum sich in Bausachen die Schiedsgerichtsabrede empfiehlt und nach welchen 
Gesichtspunkten Schiedsgerichtsordnungen zu beurteilen sind“ – a contribution of Deutsche Gesellschaft für 
Baurecht and Deutscher Beton- und Bautechnikverein to the advantages of SGOBau in ZfBR 2003, 211 
23OLG Koblenz, Urteil vom 24/05/2006, Az. 6 U 1273/03 in IBR 2008, 498, retrievable at: https://beck-
online.beck.de, accessed 05/03/2021 
24VON BEHR, B. in: Althaus / Heindl „Der öffentliche Bauauftrag, Teil 8 - Methoden der Streitlösung“, 3. Auflage 
2013, Rn. 2 
25VON BEHR, B. in: Althaus / Heindl „Der öffentliche Bauauftrag, Teil 8 - Methoden der Streitlösung“, 3. Auflage 
2013, Rn. 3 
26FEHRENBACH, M. in: BeckOGK, 01/02/2021, BGB § 307 Schlichtungsklausel, Rn. 45 
27BIETZ, H. in: NZBau 2003, p. 177 et seq.: „Baustreitigkeiten vor dem Schiedsgericht“ 
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If the parties agreed to invoke a conciliation body before commencing an action, the action 
is admittedly not deemed inadmissible; however, filing an action contrary to the agreement 
is regularly incompatible with the principle of good faith and - if the defendant pleads the 
conciliation agreement - must be dismissed as currently inadmissible.39 
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